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Town of Swanzey, New Hampshire 
Swanzey Zoning Board of Adjustment 

Meeting Minutes – May 21, 2018 
 
Note:  Draft Minutes are subject to review, correction and approval by the Board. Review and approval of Minutes 
generally takes place at the next regularly scheduled meeting of the Board. 
 
A meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:00 p.m. by Chair 
Keith Thibault. Present were Chair Thibault, Bill Hutwelker, Bryan Rudgers, Jane Skantze, Alternate 
Marty Geheran, Alternate Eric Kallio, Alternate Adam Mulhearn and Beverly Bernard, Recording 
Secretary.  Also present was Interim Director of Planning and Community Development Carol Ogilvie.  
  
Absent:  Alternate Shane Bryant and Vice Chair Bob Mitchell 
 
Others Present:  Town Administrator Michael Branley who introduced Carol Ogilvie as Interim Director 
of Planning and Community Development.  Bob Furlone, David Bergeron from Brickstone Land Use 
Consultants LLC, Paul Thomas, Morgan and Heather White,  Chad Branon, Professional Engineer (PE) 
with Fieldstone Land Consultants, PLLC, and James Nikiforakis 
 
MINUTES 

The Board considered the minutes of March 19, 2018. Motion was made by Rudgers to approve 
the Minutes of March 19, 2018. There was a second by Skantze. All were in favor. Motion 
passed.  

 
PUBLIC HEARINGS 
Request for Equitable Waiver of Dimensional Requirements or Variance Application   
David Bergeron, agent on behalf of Furlone, LLC, requests an equitable waiver to retain existing 
improvements that do not meet required setbacks pursuant to Section V.B.3.  The property is located at 
251 Old Homestead Highway, shown at Tax Map 36, Lot 5 situated in the Business District. 
 
The Chair seated himself, Skantze, Rudgers, Hutwelker and Geheran for Mitchell for this hearing. 
 
Public hearing opened at   7:07 p.m. 
 
Discussion:  Bergeron explained why the setback for the existing buildings was non-conforming. He said 
the setback line of existing buildings was used for the new buildings. He said they designed the project 
based on the information that aligning the buildings would be the appropriate action and meet 
regulations, which turned out to be incorrect because a subsequent ordinance requires a 75 foot 
setback. Given they were working with wrong information the new buildings were designed for a 49 to 
50 foot setback.  He said the second phase of project is about to begin and that is when the error in 
setback was discovered.  Bergeron said that in the Business Zone, many of the existing buildings were 
closer to the road than 75 feet.  He noted that this was once a provision in the ordinance, i.e. to allow 
for buildings to be inline rather than using the 75 foot setback.  The ordinance had changed such that 
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the buildings inline section had been eliminated.  The plan for building the storage units was 15 years 
old and Bergeron said he never gave it a thought that the ordinance had been changed.  Hutwelker 
asked if the Planning Board had seen the plans and Bergeron said they had, and no one picked up on the 
setback issue.    
 
The Chair asked for comment from those in attendance and Paul Thomas said he would like to see the 
ordinance go back to the old setbacks using inline buildings. 
 
Public hearing closed at 7:14 p.m. 
 
The Chair asked for comment from the members of the Board and Hutwelker said it is apparent this was 
an oversight and to not grant the request would be an injustice. 
 

The Chair reviewed the Checklist for Granting an Equitable Waiver of Dimensional Requirements 
with the members of the Board: 
 
Does the request involve a dimensional requirement, not a use restriction?    
Members said: All said yes – it is not a use restriction. 

 
Has the violation existed for 10 years or more with no enforcement action, including written notice, 
commenced by the town…. or……was the nonconformity discovered after the structure was substantially 
completed or after a vacant lot in violation had been transferred to a bona fide purchaser, and was the 
violation not an outcome of ignorance of the law or bad faith but as the result of a legitimate mistake? 
Members said:  All said yes, the nonconformity was discovered after the structure was completed and was 
not done in bad faith, but was a result of a legitimate mistake. 

  
Does the nonconformity not constitute a nuisance or diminish the value or interfere with future uses of other 
property in the area?  
Members said: All said yes, the nonconformity does not constitute a nuisance or diminish property values in 
the area. 

 
Would the cost of correction far outweigh any public benefit to be gained? 
Members said:  All said yes. 

 
The Chair reported that “yes” to the checklist prevailed and he entertained a motion to grant the 
request of David Bergeron, agent on behalf of Furlone, LLC, for an equitable waiver to retain existing 
improvements that do not meet required setbacks pursuant to Section V.B.3.  The property is located at 
251 Old Homestead Highway, shown at Tax Map 36, Lot 5 situated in the Business District. 

 
Motion was made by Rudgers to grant David Bergeron, agent on behalf of Furlone, LLC, an 
equitable waiver to retain existing improvements that do not meet required setbacks pursuant 
to Section V.B.3 for property located at 251 Old Homestead Highway, shown at Tax Map 36, Lot 
5 and situated in the Business District. There was a second to the motion by Skantze and no 
further discussion. All were in favor. Motion passed. 
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Variance Application  
David Bergeron, agent on behalf of Furlone, LLC, requests a variance to construct new self-storage units 
that do not meet required setbacks pursuant to Section V.B.3.  The property is located at 251 Old 
Homestead Highway, shown at Tax Map 36, Lot 5 situated in the Business District. 
 
Public Hearing opened at 7:20 pm 
 
Seated for this hearing were Thibault, Rudgers, Hutwelker, Skantze and Geheran for Mitchell. 
 
Discussion:  Bergeron displayed a plan for additional buildings to an existing site with storage units. He 
said the buildings will be built to the north, with a 65 foot setback.  He said the setback is desirable 
because the drive aisles are most efficient lined up between existing buildings and the new buildings.  
He said the back of the buildings face State Route 32 so landscaping can be done to provide an aesthetic 
appeal. He said there is a wetland area in the rear of the property, which limits where the buildings can 
be situated. 
 
Rudgers asked about the need to line up the buildings since a waiver was granted for the error. 
Bergeron said they tried to get closer to meeting the setback while still keeping the drive aisles lined up 
so that traffic flow would be optimized.  Bergeron said in the neighborhood Frazier Furniture is the only 
building that meets the setback requirement on the west side of the road.  Across the street is the 
industrial park and side setbacks in that zone can be 20 feet to State Route 32, which is a good deal less 
than the required 75 feet on the west side of the road.  He said since other buildings on the road are 
already non-conforming this new building would not be detrimental to the neighborhood.  He addressed 
the issue of observing the spirit of the ordinance.  He said regarding safety issues, the sight distance is 
good, no near driveways, and the nearby buildings are all single story buildings. Granting the variance 
would do substantial justice since all the existing buildings are closer to the road. Granting the variance 
would not diminish value – it is a business zone and the setbacks are more than setbacks would be for 
the industrial zone across the street. Hardship was addressed – special conditions of the property. He 
said the property has wetlands and aligning the driveways makes the site more efficient for trucks and 
cars.  He said the 75 foot setback is designed to promote space and safety and visibility of vehicles 
entering and exiting the property and since the buildings are low and further back from existing 
buildings there is sufficient space with the design.  He said this is a reasonable use of the property since 
aligning the drive aisles allows for emergency vehicles to easily move through the property.  He 
repeated that the design respects the wetlands in the back and avoids an additional easement to the 
north of the property. He said the easement allows access to the town sewer pump station, and the 
easement limits where buildings can be located on the site.  
 
Hutwelker asked if the utility could be moved. Bergeron said there are a water line and sewer line, and 
electrical lines which benefits the pump station of the town.  He said he isn’t sure where else it could be 
moved to.  When questioned about the diagonal nature of the easement lines, he said the diagonal was 
based on the electric pole location which provides power to the pump station. Hutwelker said additional 
capacity would be a benefit to the town. Bergeron said to make the building wider, the design would 
have to shorten the building because the easement utility pole is on their property. Geheran said having 
the buildings staggered seems more pleasing to the eye; the opposite of what Hutwelker said would be 
pleasing to him, which was to align the buildings. 
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Geheran asked what kind of vehicles access the storage units. Bergeron said it is mostly personal cars. 
But there has been a tractor trailer on the site.  Large trucks would be able to back into the driveway to 
access the new buildings. 
 
Ogilvie said she had received no comment from the fire department on this issue. Thibault asked about 
the nearby wetlands and Bergeron said the wetlands are ten feet away, and that is why the unit is saw-
toothed to the rear.  Bergeron referred to the storm water retention pond to handle the entire project 
including phase 2.  Mulhearn asked if bringing the front to match the existing building alignment would 
create similar square footage. Bergeron said it might be larger. 
 
Thibault asked for questions from the public and there were none. 
 
Public Hearing closed at:  7:40 pm 
 
The Chair entertained discussion among the Board members. There was a discussion about giving a 
variance for a specific request.  Geheran said he would rather see an encroachment in front and allow 
for more room for the wetlands.  Geheran said that moving the building forward would create a 
misalignment of the driveways. Geheran said this was a well-prepared application and thanked Bergeron 
for his work. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 

Members said:  All said yes, given the testimony that existing buildings are encroaching.  Thibault 
added that he did not see any gain to the public to deny the request. 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  All said yes. Rudgers, yes; Geheran yes; Skantze yes; Hutwelker yes – he said that 
this is a situation of over-regulation.  This design would be more aesthetically pleasing and safer 
given that vehicles can move safely. Thibault said the 75 setback is supposed to promote safety, 
and this is a safe design. 
 

3. Would the granting the variances do substantial justice? 
Members said:  All said yes. Rudgers said there is no evidence to the contrary.   
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said: All said yes, since existing buildings are non-conforming. Geheran added that a 
vegetative buffer adds to the aesthetics to the property. 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:  All said yes. Geheran noted that between easements and wetlands there are 
constraints to where a building can be located.  Variance would allow them to use the property as 
they wish to use it.   It was noted that other business buildings in the area are even closer to the 
road. 
 
a. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
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ordinance and the specific application of the provision to the property?  Members said:  All said 
yes – there is no gain to the public for denying the application. 

b. Are the proposed uses a reasonable one?  Members said:  All said yes.  This is an extension to an 
existing business. 
 

6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist 
if, and only if: Owing to the special conditions of the property that distinguish it from other properties 
in the area the property cannot be reasonably used in strict conformance with the ordinance, and a 
variance is necessary to enable a reasonable use of the property 
 

The Vice Chair entertained a motion to grant the request of David Bergeron, agent on behalf of Furlone, 
LLC, for a variance to construct new self-storage units that do not meet required setbacks pursuant to 
Section V.B.3. based on the responses to the Checklist. The property is located at 251 Old Homestead 
Highway, shown at Tax Map 36, Lot 5 situated in the Business District. 
 

Motion was made by Geheran to grant the request of David Bergeron, agent on behalf of 
Furlone, LLC, for a variance to construct new self-storage units that do not meet required 
setbacks pursuant to Section V.B.3 for property located at 251 Old Homestead Highway, shown 
at Tax Map 36, Lot 5 and situated in the Business District. There was a second by Skantze and no 
further discussion. All were in favor. Motion passed. 

 
Variance Application 
Morgan and Heather (Phippard) White request a variance from Section V.B.3. to permit the construction 
of a 200 s.f. shed that does not meet required setbacks.  The property is situated at 3 Aylward Ave., 
shown at Tax Map 73, Lot 113 situated in the Business District.   
 
Seated for this hearing were Hutwelker, Rudgers, Skantze, Thibault and Mulhearn for Mitchell – Kallio 
recused himself and left deliberations. 
 
Public Hearing opened at:  7:51 pm 
 
Discussion: Morgan said he would like to take down a shed that is 7’ by 9’ that is not in good condition.  
There is a fence between their property and their neighbors and wish to build away from neighboring 
property. Thibault asked why the shed cannot be 75 feet from the road.  Heather said the 75 feet and 20 
foot side setback makes it impossible to put the new shed anywhere.  There was a discussion about an 
easement on the property and an exchange of land.  There was a discussion about the existing 
encroaching shed, but with the land associated with the easement, it counts toward setback footage.  
The easement in front of the property is for a sewer line in front of their yard.  The land that they 
received in exchange at the rear of the property can be used but not built on. The property is in the 
Business Zone because of State Route 10  but it is a residential street.  Morgan said they have the largest 
lot on the street.  This neighborhood predates zoning.  Side and rear setbacks are 20 feet.  The easement 
to the rear is a 15 foot wide easement. The variance is for front and side setbacks. There was a 
discussion about the easement land being counted for setbacks.  If you count the 15’ easement the shed 
would be 30 feet away. The new shed would be 5 or 6 feet further away from the property boundary.  
The proposed shed will be 15 feet from the rear boundary.  Hutwelker asked why not put the shed 
closer to West Street for side setback.  Hutwelker said there is an option to move the shed further away 
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from the side boundary.  Morgan said there is a patio and stone work that would not allow for a shed.  
Patio is behind the garage.  If they moved the shed, it would be in the middle of useable recreational 
space.  
 
Public Hearing closed at: 8:09 pm 
 
Thibault noted that the properties on this street are non-conforming. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 
Members said:  All said yes, Mulhearn said there is no evidence otherwise. 
 
2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  Thibault said the setbacks are intended to create space.  This property is about 1/3 
of an acre and the spirit is being observed as best it can be given the size of the lot.   Mulhearn said 
yes, given there isn’t a single place this shed could be put to meet all setbacks.  Skantze said it 
could create undue hardship and therefore she would vote yes.   Rudgers said yes, a one acre 
regulation works for that size lot, but this lot is very small.  Alternative make them rip up their 
patio, which would not be fair.  Geheran said the setbacks spirit is to prevent encroaching too close 
to neighbor’s property.  This is a residential street, built up, and granting the variance does meet 
the spirit of the ordinance in this neighborhood.  It is a better position on the land than the shed 
that is currently there.  Hutwelker said he could argue that they could rebuild on the footprint they 
already have.  Hutwelker said no.  Thibault said yes. 
 
Mulhearn passed out a drawing of a possible relocation of the proposed shed. 
 
Rudgers moved to reopen the public hearing in order to address Mulhearn’s drawing, second by 
Mulhearn. All were in favor. Motion passed. Public hearing re-opened at 8:20 p.m. 
 
Rudgers asked White about a fence at the rear of the property. Morgan White identified the fence. 
 
Mulhearn asked if the shed could be built to the left of the house and up against the easement 
property.  Morgan pointed out that the cellar bulkhead is on that side and the kitchen window.  
Morgan estimated 5 feet beyond bulkhead which isn’t enough space for the proposed shed which 
is 200 s.f. 
 
Closed the public hearing at 8:24 pm 
 
3. Would the granting the variances do substantial justice? 
Members said: All said yes. Mulhearn said he agreed as it pertains to this specific property, and 
moving the shed to be near to the bulkhead is a safety issue. 
 
4. Could the variances be granted without diminishing surrounding property values? 
Members said: All said yes. Mulhearn said there is no evidence to the contrary. 
 
5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:  All said yes. Thibault said the property is larger than the others in the area and it 
has an easement adjacent to it.  
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a. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
ordinance and the specific application of the provision to the property?  Members said: All said 
yes, Rudgers said he agreed with Hutwelker that this kind of variance a slippery slope, which 
should be carefully considered. 

b. Are the proposed uses a reasonable one?  Members said:  All said yes. 
 

6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to 
exist if, and only if: Owing to the special conditions of the property that distinguish it from other 
properties in the area the property cannot be reasonably used in strict conformance with the 
ordinance, and a variance is necessary to enable a reasonable use of the property 

 
The Vice Chair entertained a motion to grant the request of Morgan and Heather (Phippard) White for a 
variance from Section V.B.3. to permit the construction of a 200 s.f. shed that does not meet required 
setbacks based on the responses to the Checklist.  The property is situated at 3 Aylward Ave., shown at 
Tax Map 73, Lot 113 situated in the Business District. 
 

Motion was made by Mulhearn to grant the request of Morgan and Heather (Phippard) White 
for a variance from Section V.B.3. to permit the construction of a 200 s.f. shed that does not 
meet required setbacks. There was a second by Skantze and further discussion. Geheran 
suggested that the variance be granted for this specific plan as presented to the Board. 
Mulhearn amended his motion to grant the request of Morgan and Heather (Phippard) White a 
variance from Section V.B.3 to permit the construction of a 200 s.f. shed based on the specific 
plan presented to the Board this evening that does not meet required setbacks. The property is 
situated at 3 Aylward Ave., shown at Tax Map 73, Lot 113 situated in the Business District. All 
were in favor except Hutwelker who voted “no”. Motion passed. 
 

Kallio returned to deliberations. 
 
Variance Application 
James & Melissa Nikiforakis request a variance from Section IV.B.3. to permit the construction of a 
carport that does not meet required setbacks.  The property is located at 18 Walnut Place, shown at Tax 
Map 18, Lot 236 situated in the Residence District. 
 
The Chair seated himself, Rudgers, Skantze, Hutwelker, and Kallio for Mitchell for this hearing. 
 
Public Hearing opened at:  8:33 pm 
 
Discussion: James Nikiforakis was present.  He said the carport would be ten feet away from side 
setback to neighboring lot instead of 20 foot setback as required by ordinance.  The lot is ¼ acre.  
Geheran suggested that moving the carport behind the house provide more setback space but 
Nikiforakis said it would require a significant turn.  Nikiforakis also said he has a patio in the back of the 
house.  Nikiforakis said his neighbor’s house is only about 10 feet from his property line.  He said he 
hopes to put up a 26’ X 18’ foot carport. Nikiforakis described the carport, which would  be metal, with 
no sides, and with a gravel base and a corrugated metal roof.  Driveway is already in place.  
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Kallio asked if it was possible to move the carport over to the left, further behind the house.  He noted 
the lot is tight; Skantze asked if Nikiforakis could turn the carport 90 degrees, and Nikiforakis said he 
would have to drive over his lawn to get to the carport. 
 
Public Hearing closed at: 8:43 pm 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 
Members said:   All said yes. 
 
2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  All said yes. Kallio said yes, because of the small lot and limited space; Thibault said 
it is back of property and won’t be visible from the road. 
 
3. Would the granting the variances do substantial justice? 
Members said: All said yes.  Rudgers said no evidence to the contrary and the neighborhood 
already has carports.  
 
4. Could the variances be granted without diminishing surrounding property values? 
Members said:  No evidence otherwise – All said yes. 
 
5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said: All said yes. Thibault said the property is smaller than neighboring properties and 
adjacent to a manufacturing business.  Rudgers noted his neighbor is very close.  
 
c. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
ordinance and the specific application of the provision to the property?  Members said:  All said 
yes. 

d. Are the proposed uses a reasonable one?  Members said:  All said yes. 
 

6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to 
exist if, and only if: Owing to the special conditions of the property that distinguish it from other 
properties in the area the property cannot be reasonably used in strict conformance with the 
ordinance, and a variance is necessary to enable a reasonable use of the property 

 
The Vice Chair entertained a motion to grant the request of James & Melissa Nikiforakis for a variance 
from Section IV.B.3. to permit the construction of a carport that does not meet required setbacks based 
on the responses to the Checklist.  The property is located at 18 Walnut Place, shown at Tax Map 18, Lot 
236 situated in the Residence District. 
 

Motion was made by Kallio to grant the request of James & Melissa Nikiforakis for a variance 
from Section IV.B.3. to permit the construction of a carport that does not meet required 
setbacks on property located at 18 Walnut Place, shown at Tax Map 18, Lot 236 and situated in 
the Residence District. There was a second by Skantze and no further discussion. All were in 
favor. Motion passed. 
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Request for extension of approval 
Fieldstone Land Consultants, PLLC on behalf of Paul Thomas requests an extension of the 2016 approval 
for a special exception from Section V.B.2 for property located at 115 Old Homestead Highway, shown 
at Tax Map 37, Lot 7. 
 
Public Hearing opened at:  8:51 pm 
 
Seated for this hearing were Thibault, Rudgers, Hutwelker, Skantze and Mulhearn for Mitchell.  
 
Discussion:  Chad Branon, PE, asked for an extension to approval for variance for multi-family housing 
which was done in 2016.  He said the circumstances remain the same and the property has been 
marketed during this time and interest has picked up over time. The ordinance states a one year 
extension can be granted. Branon said they would be okay with one year extension. There was a 
discussion about what happens after a one year extension: would there be another extension or would 
the applicant need to re-apply.  Branon repeated that one year would be fine. There was a discussion 
about the intent of the change in time limits and how the changes could be interpreted.  Branon said 
utilities have been brought onto the site before State Route 32 was paved.  There was a discussion 
about special exception remaining in place if the project stays as originally intended.  
 
Hutwelker suggested continuing the application so that Carol Ogilvie could consult with Town Counsel.   
He suggested that the applicant may not need to be making the request since work has been done on 
the site. There was a discussion about whether or not the ZBA has the authority to grant the extension. 
Discussion continued regarding whether or not the applicant had met the threshold for commencing 
construction, which means the special exception would be in perpetuity.  Hutwelker recommended 
Branon have a conversation with Ogilvie and if Counsel rules that they have substantially acted upon the 
project then there is no need to apply for an extension. Skantze asked why the ZBA can’t determine 
whether or not the project was substantially acted upon. Hutwelker said former Director of Planning 
and Community Development Sara Carbonneau would not have told the applicant to ask for an 
extension if they had met the criteria for time limits. Branon explained his conversation with 
Carbonneau who at the time said that since construction commencement isn’t specifically defined it 
would be safer to file for the extension.  Branon also said Carbonneau said the Board has to make the 
decision about construction being “substantially acted upon”.  Mulhearn asked why the Board would 
need to go to Counsel and why the ZBA can’t determine if the project was acted upon.  Geheran and 
Mulhearn and Skantze said they believed the ZBA could make a determination of whether or not 
construction has commenced.  Rudgers said that he agreed that this Board can judge to the ordinance.   
Branon said the applicant brought sewer and water onto site costing him an $18,000 investment. 
Thomas had photos of the work while it was being done and showed them to members of the Board. 
 
Hutwelker said that he was okay with making a decision tonight.  He noted that the Planning Board can 
also give an extension to the project.  
 
Branon explained that there was a two prong question:  given the work that has been done is that 
sufficient as construction commenced and if not, then request an extension. 
 



 
Town of Swanzey Zoning Board of Adjustment  Approved Minutes 
May 21, 2018 
Page 10 of 10 
 

Geheran said in his opinion the work to bring water and sewer to the property is substantial action of 
construction.  Hutwelker pointed out that Thomas had to make the property marketable, he had no 
choice. 
 
Public Hearing closed at: 9:30 
 

Motion by Mulhearn that Paul Thomas’ multi-family project doesn’t require an extension to the 
special exception granted in July 2016 because they have substantially acted on the special 
exception use based on the understanding of the ordinance and having made application to the 
Planning Board, second by Hutwelker.    All were in favor. Motion passed. 

 
OTHER MATTERS 
Hutwelker made the members aware that there is a New Hampshire legislative bill being proposed as to 
address town projects that received either variances or special exceptions retroactively. This would give 
a town an opportunity to revisit projects.  
 
ADJOURNMENT 
Motion to adjourn was made by Skantze, seconded by Mulhearn and all were in favor. Motion passed.  
Adjournment occurred at 9:45 p.m. 
 
Respectfully Submitted, 

 
 
Beverly Bernard, Recording Secretary 


